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D elay. Delay. Delay. Such is the hall-
mark of California immigration visa
processing, An adjustment of status appli-
cation, through which a person in the
United States (with some exceptions)
applies for U.S. permanent residency by
marriage to a U.8. citizen, can take up to
threeyears. Immigrants, invarious stages
of visa processing, are appearing in law-
yers' offices for advice regarding divorce.
However, in many cases, foremost on
their minds is not, “what is my due?” but
rather “can he (usually a “he”} force me to
leave the United States?”

The immigrant may be in an abusive
relationship that she (or he) isafraid toleave
for fear that leaving will result in deporta-
tion. Sometimes the fear is legitimate. Of-
ten it is not. Even when the immigrant is
“safe,” counsel for the immigrant must sill
be prepated for demands for production of
immigrant documents, usually irrelevant
in the dissolution proceeding and raised
solely to harass the immigrant. No matter
what the processing status, scare tactics
like these usually frighten the immigranr,
Counsel for the immigrant must under-
stanid what is and is not a legitimate concern,

At a minimum, counsel must under-
stand the basic issues raised by the Immi-
gration Marriage Fraud Amendment of
1986 ("IMFA”) and immigration ben-
efits available to victims of domestic
violence. This article attempts to provide
“the Bar with an overview of this complex
and highly technical area of law.

A fumily lawyer's guide fo sanity
in spite of IMFA

Marriage to a U.S, citizen was, and in
manyways still is, the easiest roure rolegal
immigration to the United States. In fm-
migration law, marriage to a U3, citizen
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can absolve an alien of many immigra-
tion-related sins. In this environment
where “I do” also means “I avoid moun-
tains of red tape and an uncertain future,”
a compelling incentive is created for many
aliens to enter itito sham marriages. Con-
gress’ response to such fraud was the
Immigration Marriage Frand Amend-
ments of 1986 (“IMFA™.!

For a marriage to form the basis of an
application for permanent residency, the
marriage must be both valid and subsist-
ing (not legally rerminated).? Assuming
-that the marriage is a legal marriage in the
jurisdiction where the marriage took place,
the main line of inquiry is whether the
marriage was fraudnlent, that is, whether
the parties entered the marriage for the
purpose of evading U.S. immigration Jaws.?

Under the IMFA, if the marriage to a
U S. citizen s less than twoyears old at the
time of the granting of permanent resi-
dence status, the Immigration and Natu-
ralization Service (“INS") will only grant
a two-year conditional ‘permanent resi-
dence status,* If the spouse was married ro
the citizen for more than two years, the
alien spouse would be admitred as a per-
manent resident without the condition.

Within 90 days of the second anniver-
sary of the granting of conditional per-
manent residence status, thespouses must
file a joint petition to remove the condi-
tion.” The perrnanent status can also be
terminated prematurely by the Attorney
General ("AG™) and the alien placed in
deportation proceedings,® if the AG de-
termines that:

1. The marriage was entered into for
the purpose of procuring an alien’s ad-
mission 4s an immigrant;

2. The marriage was annulled or other-
wise judicially terminared other than by

the death of a spouse; or

3. A fee or other consideration was
paid by or on behalf of the alien spouse
for the filing of the immigrant petition
{other than attorney's fees for prepara-
tion of a lawful petition).’

Deluys ugain ~ sanity breaks down

The average processing time for an
adjustment of status application filed in
San Prancisco is 450 days, in Los Angeles
it is 730 to 820 days, and in San Jose it is
730t0 975 days.®If it takes more than two
years from the date of marriage for the
INS to process an adjustment of status
application, the alien avoids the burden of
receiving conditional status, because con-
ditional status is only triggered when a
marriage is less than two years old.

An alternative to adjustment of status
in the United States is to have the visa
issued at the foreign consulate® This
should (but does not always) provide the
alien with permanent resident status more
quickly than the adjustment of status
process in the United Scares,

Dissoluticn imminent

A common problem brings the immi-
grant to the divorce lawyer's office, The
alien is on a conditional visa, and the
American spouse has filed for dissolu-
tion. Quite possibly, the citizen spouse
has been pressuring che alien spouse for
some time, trying to gain an advantage
in the dissolution proceedings. Your cli-
ent, assuming you represent the alien, is
probably confused, stressed and fright-
ened. What can you do?

Look for & waiver of the condition

IMFA allows the alien to apply for a
dilcrerionary bavdship waiver under any of
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the following circumstances:

1. Extreme hardship if the alien is
deporred (discussed farther below);

2. The marriage was entered into in
good faith by the alien spouse but was
judicially terminated; or

3. The marriage was entered into in
good faith by the alien spouse and the
alien spouse or child was bartered by or
subjected to extreme cruelty perpetrated
by the U.S. citizen or permdnent resident
spouse, '

These waivers can be asserted as alterna-
tive bases for removal of the condition, The
- INS must consider any credible evidence.
. The real problem cases are those in
which dissolution procedures begin and
the adjustment of status application has
been filed in the Unjeed States, bur has not
yet adjudicated. For these aliens, it is too
early in the process to apply for a waiver.

As discussed above, for an adjustment
of status application to be approved, the
alien spouse must establish that the mar-
riage was valid and that it was subsisting.
Ifthe marriage has ended in divorce before
INS adjudication, it is too early in the
process to take advantage of ope of the
waivers (which were established as bases
to temove the condition). One possible
solution may be to delay the entry of
judgment of dissolution until afrer the
petition for permanent residency is
granted, Alternatively, victims of domes-
tic violence may be able to “self-petition.”

Self-petitioning to sufety

Citizens and lawful permanent residents
may chosse whether and when to petition for 4
relative... Somg abusive citizens or lawful
Dbermanent vesidents misuse their control over
the petitioning process, Instead of belping close
Jamily members 1o legally immigrate, they use
this discretionary power to perpetnite domestic
abuse of their spouses and minor childven wha
have been living with them in the United
States. Abusers gencrally rofuse to file relative
Detitions for their closest family members be-
canse they find it easior to control velatives who
do not have Lewful immigration status. These

Continued o1 mext page
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IMMIGRATION ESSENTIALS (cont)

Jamily members are less likely to report the
abuse or leave the abusive envivonment becanse
they fear deportation or beliove that only
citizens and authorized immigranis can ob-
tatn legal and socizl services, An abuser may
also coerce fzmily members’ compliance in other
areas by threatening deportation or by prom-
ising to file a relative petition in the future !

Congress’ answer to this problem was

to pass the Violent Crime Control and.

Law Enforcement Act of 1994 (*VCCLE™).
This law enabled victims of domestic vio-
lence, both spouses and children, to self-
petirion, regardless of the alien’s immi-
gration ‘starus. A self-petitioning spouse
must establish that he or she meets all of
the following conditions:

1. Is the spouse of a U.3. Citizen or
lawful permanent resident;

2. Is eligible for classification as an
immediate relative to a U.S. citizen or
lawful permanent resident;

3. Is residing in the United States at

the time the petition is filed;

4, Has resided in the United States
with the citizen or lawful permanent
resident spouse (although not necessarily
ar the time the petition is filed);

5. Has been battered, or has been sub-
jected to extreme cruelty perpetrated, by
the citizen or lawful permanent resident
during marriage; or is the parent of a child
who has been subjected to sich treatment;

6-Is a person of good moral character;

7. The deportation would result in
extreme hardship to the alien or the
alien's child; and

8. The alien entered into the qualify-
ing marriage in good faith.™

In addition, the self-petitioning spouse
must be legally married to the abuser when
the petition is filed with the INS. The self-
petition “musz be dended if the marviage to the
abuser legally encled throngh annulment, death,
or diverce..." before filing,"? Divorce afrer
the filing of the petition will not be fatal
to the petition, however, remarriage prior
to filing the petition will be a basis for
denying the petition. ™

Battery or extreme cruelty is defined
by the regulations as including (but not
limited to) “being the victim of any act or
threatened act of violence, including any
forcefutl detention, which results or threat-

- ens to result in physical or mental injury.”

The regulations also state that “abusive
actions may also be acts of violence under
certain ciccumstances, including acts that,
in and of themselves, may not initially
appear violent but that are a part of an
overall pattern of violence.”"

Extreme hardship, while burdensome,

" is hardly as insurmountable as it may

seem. The Board of Immigration Appeals
{"BIA™) takes the position that extreme
does not equare to "unique,” but should
rather be given a flexible reading.’® In
determiining whether . extreme hardship
exists, the INS should consider all of che
relevant factors in the aggregate.”

Additional penalties for-non-citizen
perpetrafors of domestic violence:

As part of the 1996 Tlegal Immigration
Reform and Immigrant Responsibility Act
("IIRIRA"), Congress created a new ground
for the removal for aliens convicted of 2

crime of “domestic violence, a crime of
stalking, or a crime of child abuse, ¢hild
neglect, or child abandonment.”* The act
also provides the family law practitioner
with a special Restraining Order enforce-
ment mechanism that makes an alien de-
poreable for conduct thar “violates the
portion of a protection order that involves

_ protection against credible threats of vio-

lence, repeated harassment, or bodily in-
jury to the petson or persons for whom the
protection order was issued.”” For the pur-
poses of ITRIRA, the term protection order
“means any injunction issued for the pur-
pose of preventing violent or threatening
acts of domestic violence, including tempo-
rary or final orders issued by civil or criminal
courts (other than support or child custody °
orders or provision) whether obtained by
filing an independent action or as a pen-
dente lite order in another proceeding,"®

Conclusion

The immigrant spouse, no matter the
stage of his or her immigration processing,
is parcicularly vulnerable to psychological
pressire from the non-immigrant spouse,
This vulnerability is usually based on the
alien’s lack of familiarity with the culture
and legal system of the United States. The
immigrant spouseis likely exposed to black-
mail based on her immigration status —
becoming hostage to an abusive siruation.
When insecurities about immigration sta-
tus are combined with mariral difficulties,
the stage is set for alienation from the legal
system. After living in the Unired Scates,

-many immigrants are unwilling to seek a

dissolution or 2 restraining order for fear
that to do so will result in their removal




from the United States. ‘This fear perpetu-
ates violenceand subjugates thealienspouse.
As lawyers, we can free these aliens from
their fears and assure thejr receive their
entitlement to equal protection under che

law. Being an immigrant does not mean’

the client should be alienated from the legal
system nor deprived of his or her rights
under the Family Code and the United
States Constitution. ¢
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